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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON:-D.C. 20548

B-212117 ' July 19, 1963

The Honorable Christopher H. Smith
Member, United States House %u;; o
" of Representatives Tl
402 East State Street ' R
Trenton, New Jersey (8608 T oy,
\""':‘-‘f.d ‘f:m .
Dear Mr. Smithz . o _ A
patry s Tl

. ,This 1etter is'lnjresponse te yours ‘dated June 8, 1983,
on behalf: of a constltuent who is a member of the’ Army
.Reservey and who' has réquested our offircial opinion concerning
the 1ega11ty of w1thhold1ng social security taxes from the pay
of m111tary reservxsts if they have already paid the full
amount” of those taxes for the year on wages received from
nonmlllﬁery sources. r .

R ,¢0ff159¢;.uap% GQCI%J%BS 1%%%2%1f1c &52}5 ﬁ%rolvmg” the
w1thhold1ng'oﬁ;Federal taxgs frogﬁ}nCOme, and“tne payment of
clalms for Federal tax refunds, are»prlmarlly matters ‘Yeserved
for determlnatlon by ﬁthe Depag@ment “of thefTreasurx ﬁInternal
Revenue“Serv1ce ”éﬁd ‘are not within - ‘our. jurlsdictiona ‘See,
e.g., Matfor® of’Martln*hSB“Comp. Gen”.528 (1979); i52; Comp.
Gen. 420, 424 (1973);3and126 uis.c. 7801y 7802, However, at
your request ‘we fev1ewed the appllcable laws ‘and gpgulatlons
and we conclude that: ‘the wlthholdlng of social "security taxes
from active duty. mllltary basic pay in the, circumstances
described is con51stent w1th the governlng prov151ons of law.

i ek ¢ bl

& The Federal Insurance Contributions Act, as amended and
as currently,codlfled*ln sectidhs 3101 th?gﬁgh 3126 of
title'26 of the Unltedistates Code, requ1res the withholding
of social securlty,taxes from the wages-of employees who are
covered by Federal hospital insurance; or by Federal old-age,
survivors, and disability insurance; or both. Seotion 3107
.establishes the applicable tax rates on wages for each type of
insurance coverage. These rates are applied to the employee's
wages and the appropriate amount is to be withheld by the

employer.

A "contribution and benefit base" is establlshed vearly
under section 230 of the Social Serurlty Act (42 U.s5.C. 430).
The base amount for 1983 is $35,700." Under 26 0U.S5.C.
3121(a){1) an employee is not subject to social security tax
withholdings on wages paid "by an emplover during the calendar
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P iéﬁexcess ofﬁﬂhat yeir"stbaee amoé%t ,W(Emphasis on the
singularﬁ?&ded )MTThustpifganﬁiﬁhividualxhaséz Jor RIOLE -
_separdtbﬁempfoyersxln the ggpﬁéegof qﬁ?&ar, each employer musc
withholdgsocaal securlty €ax€§i£rom wageshpald o iEHed:, .
1ndividua1;§p to?theamaxlmﬁﬁ?basepamount,jﬂithouqﬁregarqito
the; wagesgpald and ‘taxeshwi chheld: by “thewothermemployeos.
,Hdwever,ﬁQSQp SiC. GQigbclﬁ?rovides tHAt df}igpxgreasonapf an
employee recelvrng wageséTrom more thaﬁgénegemployergguring a

calenqarg“earn%ﬁthls reéﬁltsﬂ1ng&pe2§”“hhold1 gy o0ffsocial .
msecurlty taxeee1n an aggregate som, exceeding™ the“contrlbutlons
ayable‘on ‘thHe" base'amount for thatjyear,jthen the lndlv1dua1

is eff%ibfb?to have the excess withholdings credited against
any. Federalélncome taxés cwed; and to. claim-a monetary refund
of any baJance remalning Regulatlons of ‘the Internal Revenue
Serv1ce contained in title ‘26 of the Code of, _Federal
Regulatlons are. consistent with these governlng provisions of
statute. See_°6 C.F. R. 31 3121(a)(i)- -1 and 31. 6413(0) -1

; : ?coverageuwas ex@ended3on%aébontr1buLory
ba31s to members*ofethe*ﬁﬁiformed serv1ces“on January 1, 1957,
tgrough the;amendment of botg;the Soc1a1 Secur1ty Act and the
'Federal’Insurance‘Contnlbutlons Act by Publlc Law 881,m84th
Congzges,zﬁpggayed“August*g,&JBSG, ch’. 837, :70. Stat 857. The
Federal Insurance Contrabutlons Actwnow‘def1nes m111tary
servﬂse, 1ncfﬁﬁlngrserv1ce as a~reserv1st, as$"employment“ for

purposes ofwthe act. §?e 2639”§”C.;3121(m) andhfn) Sie T

yea

addﬂﬂTBn,ﬁéctlv%kduty ﬁﬁ}l&fpay’lsjdeflned as;constltutlng

"WAGES /n: exofﬁszve oingact1Ge duty;Reserve; cweekendarill pay
and¥other, emoluments payaBleggnderﬁ;he mllltary ﬁﬁy and
al“lo’\_c_gnce SyStemu:: ‘see¥26 UiShCEE3121:(1) (2){ No’ prov:.s:.on
exemptégtheﬁ?ﬁﬁitary and navgi services, employers r from
ithholdlngusoc1al security taﬁgs fron the actlve dutyaba51c
pay. of serv1ce§EEmbereﬁon account of a’ member [ outelde
prlvate employment.g Thus, every serv1ce member saactlve duty

R o T R L

basxqipay is; Subjé%t to soc1aI“eecur1ty taxs wlthholdlngs
uotwithstanding anygbrlvate employmentra member may .. have in

- they year in”which the factive duty is performed.‘ ‘This includes
members: oEgthe?Army Ready Reserve who are required under

10" Uis,C. 270 tOxperform a minimum of zgweeks' active duty
each™ year Ln add tlon to periodic lnactlve ‘duty training
drills throughout the year. 1In the event the service

member's aggregate social. security tax withholdings exceed the
contributions payable on the social security "base amount” in
any given year because of other employment, the member's
recourse is to claim an income tax credit or a refund in the
same manner as any other taxvayer in that situation.
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Thus, it
withheld ftrom
in the manmpetr

We fLrast

appears that social seciurity taxes are bheing » ;
the active duty basic pay of your constifuent ‘
prescribed by law, &3 discussed abhove.

this will serve thespurpqse of your inquiry.

sincefely yours,

v /J ‘?‘CA\G&“"&
JE* Comptrpller Genaral
of the United States





